





SOUTH YORKSHIRE

INDEPENDENT
MENTAL CAPACITY
ADVOCACY
PROTOCOLS

i
%

[

Y Doncaster
|\ .' . .
\\,/ \\; Metropolitan Borough Council
\ v

Yy v

D
INVESTOR IN PEOPLE

Rotherham » all
Metropolitan ‘ BARNSLEY

ey

Borough Council Metropolitan Borough Council

Safeguarding Adults - Page 133



1.0

1.1

1.2

1.3

2.0

2.1

2.2

2.3

2.4

2.5

2.6

2.7

South Yorkshire
Independent Mental Capacity Advocacy Protocols

Principles

In jointly commissioning the Independent Mental Capacity Advocacy
(IMCA)Service, the four Local Authorities of Barnsley MBC, Doncaster MBC,
Rotherham MBC and Sheffield City Council agree with the guidance as set out in
Part 10 of the Mental Capacity Act 2005 Code of Practice.

Furthermore, the four authorities are jointly committed to supporting the service
provider in delivering a service across South Yorkshire based on the
Commissioning guidance and recommendations as set out by Turning Point and
University of Cambridge.

The IMCA service is based on a decision focused approach to advocacy to
protect people lacking decision making capacity. It is not the purpose of the
IMCA service to provide assistance when decisions are finely balanced or
complicated, rather than because a person lacked decision making capacity.

Criteria and Call off Arrangements

Each LA must agree with the criteria as set out in the commissioning guidance by
Turning Point. Further extension to the role of IMCA'’s were provided by
Regulations SI 2006/2883.

It is understood that the priority of referrals will be primarily associated with
statutory duties and powers, i.e.: Serious Medical Treatment or Changes of
Accommodation.

Given the initial allocations of resources it is unlikely to be able to establish a
definitive list of exclusion within the first year of operation.

With this in mind, the Commissioning Group agreed that the extension of the
IMCA role should be accepted, in line with recommendations from Policy
Statement from Association of Directors of Social Services, and be extended to
cover Care Reviews and Adult Protection Cases. (see ref 5)

Arrangements for provision under 2.4 will be initially for 12 months, with review
on an annual basis by the strategic group, or by further statutory guidance.

Each LA, via their Local Implementation Network should ensure that clear policy
and procedures are made available to Decision — Makers. This should outline
the criteria to be applied when deciding for each eligible individual.

The South Yorkshire IMCA Strategic Group have agreed that the ordinary
residency rules apply and should an eligible individual be temporary placed in
another location outside South Yorkshire (eg: Hospital), speaking up would be
the nominated IMCA'’s provider. However, subject to geographical practicalities,
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negotiations may take place between speaking up and local providers to ensure
clients are not disadvantaged. For individuals who are temporarily relocated to
South Yorkshire, then the South Yorkshire IMCA service provider would pick up
and subject to Commissioning Guidance, the cost would be negotiated with the
individual’s originating authority.

For eligible individuals who are temporarily relocated to another South Yorkshire
Authority, then Speaking Up would be IMCA service of choice as they provide a
South Yorkshire wide service. However, the cost of providing the IMCA service
would be charged to the individual's LA where they ordinarily reside.

In order to ensure that eligible individuals are offered timely intervention, referrals
should be made directly to “Speaking Up”. Inappropriate referrals should be
recorded for data purposes and re-directed back to originating source.

Spot purchasing outside of main contract with “Speaking Up” would be charged
at a rate of £25 per hour

Maintaining Performance and Contract Compliance

A Contracting Officer, employed by the 4 LA’s and hosted by Rotherham MBC
will hold quarterly face to face meetings with IMCA Service Provider, and report
main issues back to IMCA Strategic Group on a quarterly basis.

Records of all IMCA activities relating to each LA would be made available to the
Contracting Officer on a quarterly basis. This would enable the Strategic Group in
addressing potential under or overspends. (Refer to Terms of Reference)

The Contracting Officer will be managed by Rotherham MBC contracting

department and operate to RMBC'’s policies and procedures. She/He will have
accountability to RMBC and the IMCA Strategic Group.

Dispute Resolution

The Contracting Officer on behalf of all four LA’s will aim to resolve any disputes
at the earliest opportunity.

Beyond this initial stage, any conflict will be addressed as per Terms of
Reference, with escalating degree of seniority. Whilst it will be onerous for one
LA to take the lead in resolving dispute above the Strategic Group stage, each
LA could take an annual rotational role in nominating an Assistant Director level
representative, beginning with RMBC and then alphabetically afterwards.

Financial Arrangements

Sheffield City Council will invoice RMBC, BMBC, DMBC for the IMCA start up
costs before end of March 2007. This monies to be used for the tendering and
advertising costs, as well as supporting speaking up in their set up costs.
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From April 2007, Sheffield to invoice other 3 LA’s for 80% of their IMCA
allocations as per contract.

Subject to certain agreements in 3.2, provisions should be in place for each LA to
borrow (in case of overspends) from another LA for that particular financial year.
This arrangement must be on a reciprocal basis, once the 20% buffer — minus
Contract Officer costs — have been exhausted.

Rotherham MBC to invoice Sheffield CC for the pooled Set Up costs towards the
recruitment and establishment of the Contracting Officer post. Any remaining
monies from the set up costs and the 20% of IMCA allocations will be held by
each LA for spot purchasing activities.

Payments are to be made to Service Provider monthly in arrears. This could be
triggered by an automatic payment process.

If performance and contract monitoring highlights specific issues relating to
standards. The service provider would be given an agreed period of time to
address highlighted issues. If the turnaround period has lapsed and the
performance is still not to the standard expected, then further action will be taken
in line with Section 18 of Contract.

Communications

Performance and Contract meetings are to be formally minuted and filed. All
contract monitoring meetings should highlight actions, timescales and
responsible persons.

Reports by the Contracting Officer should be sent to the chair, who would be
responsible for cascading to Strategic Group members prior to meetings.

Review

This IMCA protocol should be reviewed annually by the Strategic Group, or
earlier, subject to further guidance as issued by Government.

Final Version
1% April 2007

Kwai Mo
On behalf of South Yorkshire IMCA Group
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Independent Mental Capacity Advocate Service
IMCA service information

My client is funded from outside the County | work in, which IMCA service is
the right one?

The right service is the one based in the County where the person is currently
residing, even if they are staying there on a temporary basis such as a hospital
stay.

Are there any costs involved in accessing IMCA?

There is no cost to individual organisations or services. The service is
commissioned by the Local Authority.

Who is the service for?

Adults who lack capacity to make a particular decision. This will include, for
example, people who have learning difficulties, mental health problems, brain
injuries, neurological conditions or dementia.

The decision must be about serious medical treatment or a change of
accommodation and the person must not have family or friends who the decision-
maker considers to be appropriate to consult. In other words where there is no-one
who can be consulted other than people engaged in the person’s care or treatment
in a professional or paid capacity, IMCA must be involved. In addition the Local
Authority has powers to involve IMCAs in decisions relating to Adult Protection
Procedures or Care Reviews. Please refer to additional guidance.

Is there a minimum age?

The minimum age is 16.

Who is responsible for deciding whether or not a person lacks capacity to
make a decision about serious medical treatment or a change of
accommodation?

Steps should be taken to ascertain whether a person has the capacity to make a
particular decision. For example, the person should be given all the relevant
information in a format which is accessible to them. Support should be given to
enable them to understand the information and communicate their decision.

If the person then appears to lack capacity to make the decision in question, an
assessment of the person’s capacity in relation to the decision should be made. It is
the decision-maker’s responsibility to decide if the person lacks capacity.

The Mental Capacity Act Code of Practice says that the more serious the decision,
the more formal the assessment of capacity may need to be. There is further
guidance in the Code of Practice about how assessment of capacity should be
carried out.
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What is meant be serious medical treatment?

Regulations to be issued by the Department of Health will set out the types of
serious medical treatments which will require involvement of an IMCA. It is likely
that the regulations will cover treatments for both physical and mental conditions,
particularly treatments with serious irreversible consequences where:

* the balance of the expected benefit for the patient against the level of risk
and invasiveness of the treatment is unclear; or

* there is a fine balance between the choice of treatments available eg
chemotherapy & surgery for certain types of cancer.

Treatment which is regulated by Part 4 of the Mental Health Act (for patients
detained under the Mental Health Act 1983) does not qualify for IMCA.

If the proposed treatment needs to be provided as a matter or urgency, there is no
duty to consult an IMCA.

What changes in accommodation qualify people for IMCA?

It applies to long-stay accommodation in a hospital or care home, or a move
between such accommodation. This may be accommodation in a care home,
nursing home, ordinary & sheltered housing, housing association or other
registered social housing, or in private sector housing provided by a local authority
or in hostel accommodation.

For a decision involving a move to a hospital which is likely to exceed 28 days or for
a move to a care home for a period likely to exceed 8 weeks an IMCA should be
consulted.

People detained under the Mental Health Act are eligible for IMCA if the
accommodation they are going to is not part of the conditions set by the Mental
Health Tribunal on their discharge.

Who is the decision-maker?

This is the person who is deciding whether to take action with the care or treatment
of an adult who lacks capacity or who is contemplating making a decision on behalf
of that person. For example, the decision-maker may be a Care Manager or a
Hospital Consultant.

What is meant by family and friends who are ‘appropriate to consult with’?

The Act does not define ‘who is an appropriate person to consult’ when determining
the best interests of a person lacking capacity. It may not be practicable to consult
with family or friends if, for example, they live too far away or they suffer from ill-
health. They may not be willing or able to be consulted about the particular
decision. Or the person may have family who have very little knowledge of them or
their circumstances. In these situations an IMCA should be consulted. Please refer
to additional guidance.
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How do we make a referral?

Referrals can be made by telephone, letter, fax or email. We will ask you to
complete a Speaking Up IMCA referral form which is available on request. We aim
to respond very quickly to any referrals received.

IMCA Referral Line: 0845 650 0081
IMCA FAX 0845 650 0081

IMCA email: imca@speakingup.org
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IMCA

Independent Mental Capacity Advocate Service

Guidelines for Referrers

This is an information sheet for referrers to help clarify what IMCA can offer. Please
consider the following points when considering whether a referral to IMCA is
appropriate.

People who need IMCA are likely to be facing a crisis. It is therefore important that
referral procedures are agreed and followed by all parties so that effective advocacy
support can be provided a soon as possible.

1.

IMCA provides advocacy to people aged 16+ who lack capacity to make a
particular decision about serious medical treatment or changes in their
accommodation. Additionally, Local Authorities may request that an IMCA is
involved with a decision related to Adult Protection Proceedings or a
Care/Accommodation Review.

To be eligible for the service clients must meet all the following criteria:
* Lack capacity to make the particular decision.

* The decision must be about either
a) serious medical treatment
b) a change in accommodation or decisions related to
c)Adult Protection or a Care Review

* The person does not have family or friends who can speak up for them. This
does not apply in the case of Adult Protection Proceedings.

* However, where a person has family or friends whom the decision maker
considers may not be appropriate (see separate guidance) or where it may
be impractical to consult with them, IMCA should be involved.

People who are detained under the Mental Health Act are not eligible

to receive a service from IMCA unless the decision involves medical treatment
not related to their mental health problems (e.g. cancer) or a change of
accommodation as long as the accommodation proposed is not a condition of
their discharge.

Referrals can be made by anyone who recognises that a person who lacks

capacity is eligible for IMCA due to a situation described above. The person
responsible for making the best interest decision will need to be identified.

IMCA referral line: 0845 650 0081
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Independent Mental Capacity Advocate Service

IMCA
Additional guidance on client eligibility for the service

Feedback from health & social care practitioners indicates that the
criteria of having family who are ‘willing and able to be consulted’ about
the decision is causing some difficulties when deciding if a referral is
relevant or not.

If a person is facing a decision about a change of accommodation or
serious medical treatment, has been assessed to lack the capacity to
make that decision and has no family or friends who can be consulted
about the decision then they are definitely eligible for IMCA.

If in the same situation described above a person does have family or
friends a decision needs to be made about whether the person needs

an independent mental capacity advocate. The term used in the Mental
Capacity Act is that family or friends may not be ‘appropriate to consult’.

In the following situations, a referral should be made:

* The family member or friend is not willing to be consulted about the
best interest decision.
* The family member or friend is too ill or frail.
* There are reasons which make it impractical to consult with the
family member or friend eg they live too far away.
* The person named by the client to be consulted feels that they do
not know the person well enough to be involved.
* There is intense conflict within the family or with family and
professionals about what would be in their relative’s best interest.
* There are allegations, suspicions or proved incidences of abuse by
the family member or friend.
e The family member or friend is unwilling to involve the person
whom the decision is about in the decision-making process.
For further information please contact the IMCA referral line 0845 650
0081 orimca@speakingup.org
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GLOSSARY

Abuse - A violation of an individual’'s human and civil rights by any other person or
persons. This could include acts and omissions and be intentional or unintentional

Advocate - A paid worker or volunteer who has been trained in order to support
people by helping them represent their views

Alerter - Anyone who has contact with vulnerable adults and hears disclosures or
allegations, or has concerns about potential abuse or neglect has a duty to pass
them on appropriately.

Approved Social Worker (ASW) - Social Workers appointed to undertake
assessments under the Mental Health Act 1983

Care programme approach (CPA) — The process which mental health service
providers use to co-ordinate the care for people who have mental health problems.

Carer - A family member, friend or neighbour who takes on unpaid responsibility
for someone who has a mental or other disability or whose health is impaired by
illness or age. A carer may be eligible for an assessment of need.

Care trusts - Organisations that work in both health and social care. They may
carry out a range of services, including social care, mental health services or
primary care services.

Care Worker - A person who is paid to provide personal/practical care to an
individual.

Commission for Social Care Inspection (CSCI) - The single, independent
Inspectorate for all social care services in England.

Commissioners - The branches of health and social care statutory organisations
that purchase services from voluntary and independent sector organisations -
through which they provide additional health and social care services to the public.

Criminal Records Bureau (CRB) - An executive agency of the Home Office which
helps employers in the public, private and voluntary sectors to identify candidates
who may be unsuitable for certain work, especially that involving contact with
children or other vulnerable members of society.

Direct payments - Financial resources given to people so that they can organise
and pay for the services that they need, rather than use the services that the
council offers.

Disclosure - Action by an adult to communicate, in any way, that abuse has
occurred.
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Duty of Care - Involves taking reasonable care to avoid acts or omissions which
are likely to cause harm to another person. Under common law, decisions to act
can be made in the best interest of an adult who does not have mental capacity.

Fair Access to Care Services (FACS) - Guidance issued by the Department of
Health to councils and care trusts about fair charging policies for home care and
other non-residential care, and advice about eligibility criteria for adult social care.

Healthcare Commission - This promotes improvement in the quality of healthcare
in England and Wales. In England this includes regulation of the independent
healthcare sector.

Investigator - Practitioners from Health & Social Care and the Police, who co-
ordinate the collection of the information about the alleged abuse or neglect.

Mental Capacity - a person’s ability to make a decision for himself or herself, i.e.:

* To understand the information relevant to the decision

* To retain the information

* To use or weigh that information as part of the process of making the

decision

* To communicate his decision by any means.
National Service Frameworks (NSFs) - A set of national standards and identify
key interventions for a defined service or care group; put in place strategies to
support implementation; and establish ways to ensure progress within an agreed
timescale.

Partner agency - One of the organisations who is a member of a group of
organisations working together in partnership to achieve common objectives.

Primary Care Trusts (PCTs) - The local health organisations responsible for
managing local health services. PCTs work with Local Authorities and other
agencies that provide health and social care locally, to make sure the community’s
needs are being met.

Protection of Vulnerable Adults (POVA) - A list of those registered as being
unsuitable to provide care to ‘vulnerable adults’. Through referrals to, and checks
against the list, care workers who have harmed a vulnerable adult, or placed a
vulnerable adult at risk of harm (whether or not in the course of their employment),
will be banned from working in a care position with vulnerable adults.

Regulatory Authority - The body responsible for the registration, inspection,
complaints, investigation and enforcement of the requirements contained in the
Community Care Act 2000

Risk Assessment - The holistic and systematic process of identifying and
guantifying the personal, social and environmental hazards in a person’s situation.
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Risk Management - A clear plan which takes into account the types and level of
risk and attempts to reduce the risks by means of a range of interventions.

Safeguarding Adults - Safeguarding Adults work means all activity, which enables
an adult to retain independence, well being and choice and to be able to live a life
that is free from abuse and neglect. It is about preventing abuse and neglect, as
well as promoting good practice for responding to concerns on a multi-agency
basis.

Safeguarding Adults Board - The formal group of organisations who are working
together to implement ‘Safeguarding Adults’ work in a local area. The Board
comprises people from partner organisations who have the ability to influence
decision-making and resource allocation within their organisation.

Safeguarding Manager - A named person [usually from statutory agencies in
Health or Social Care] who is responsible for overseeing the Safeguarding
Assessment and its outcome, including - making decisions on the need to
investigate, or identifying alternative responses, convening and chairing strategy
meetings, including the agreement of responsibilities, actions and timescales, and
co-ordinating and monitoring investigations

Service provider - An organisation that delivers services, such as health and
social care services.

Service User - A person who is a customer/consumer of a service (particularly
used in relation to those using social care services).

Single Assessment Process (SAP) - Introduced in the NSF for older people, it
aims to make sure older people's care needs are assessed thoroughly and
accurately, but without procedures being needlessly duplicated by different
agencies.

Staff - People employed on a paid or unpaid (voluntary) basis by an organisation to
organise and deliver its services/product.

Universal services - Services provided to the whole community. These can
include education and health, libraries, leisure facilities and transport.

Voluntary, community and faith sector (VCF) - Over half a million voluntary and
community groups in the UK, ranging from small community groups to large
national or international organisations.

Vulnerable Adult - Someone 18 years or over, with eligibility for community care
services, who is at risk of abuse or neglect

Zero Tolerance - Non-acceptance of antisocial and especially criminal behaviour,

with an emphasis on dealing effectively with every manifestation of the behaviour
however large or small.
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